Establ i shment of a Medical Registry for Professional Divers

AUSTRALI AN CONCI LI ATI ON AND ARBI TRATI ON COWM SSI ON DECI SI ON

M S 102/ 77 SD PRI NT D2841 (C NO 2580 OF 1976)

M Conmi ssi oner Mansi ni Wednesday 20 April 1977

Inthis matter, which was heard at Sydney on 23 and 24 Novenber 1976 and at Mel bour ne
on 20 Decenber 1976 and 3, 24 and 25 February 1977, the Professional Divers’
Associ ation of Austral asi a (“the PDAA") seeks by award prescri ptionthe establishnent
of acentral nedical registry for the purpose of filingandreview ng all professional
divers’ X-ray filnms, medi cal histories of conpression and deconpression and results
of six nonthly nedi cal exam nations.

The PDAA seeks to have such a registry established at The Prince Henry Hospital,
Sydney, where on 23 November 1976, during an inspection of the hyperbaric and
radi ol ogy sections, Dr | Unsworth, the Director of Hyperbaric Medi ci ne and Prof essor
HBL WIlliams, Director of Diagnostic Radiology at the hospital, indicated a
willingness to co-operate and assist in such project, subject, of course, to
aut hori sati on by the proper authority. | amindebtedto both Dr Unsworth and Prof essor
WIllians and to Dr CG MacFarl ane of Bairnsdale, Victoria, who | ater gave evidence
in Melbourne inrelation to his experience of exam nation and treatnent of divers
general Iy and t he questi on of establishnent of a registry for the purpose sought by
the PDAA, for the tine they gave and t he expert evi dence presented to t he Comni ssi on.

Enpl oyers opposed the application on three principal grounds:

(a) that it was not an industrial matter within the meaning of the Conciliation and
Arbitration Act,

(b) that it was neither practicable nor desirable for the Comm ssion to prescribe
by award, ternms and conditions relating to health and safety of divers, and

(c) it was not possible for the Conmi ssion to require a hospital not bound by the
award to observe certain ternms and conditions of that award.

They suggest ed t hat what t he PDAA was seeki ng was a matter for appropriate governnent
l egislation. Sonme States already had certain | egislation on some of the subject
matter of the application and the PDAA shoul d seek to have this updated and sim | ar
| egislation introduced into other States where professional divers operate.

The PDAA subnitted that on matters so vital to the health and safety of its nmenbers
engaged in diving work around Australia and i n an i ndustry where enpl oyees noved to
and frompl aces as far apart as Mackay in North Queensland to the north-west shelf
of f the Western Australian coast, it was essential to have common and uni formsafety
regul ation and the only practicable way it could see to effect that was by provi sion
in the award which covered nost enployers in the industry. The establishnent of a
central medical registrywouldformanintegral part of suchregulation. M BO Bri en,
Assi stant Federal Secretary of the PDAA, told the Conmmi ssion that his enquiries had
reveal ed there were “real jurisdictional problens” in having Federal |egis|ation
covering Part Il enpl oyees; other States, accordingto M O Brien either had out dat ed
| egislation or none at all (ref. transcript at pages 178, 179).

Firstly, | consider thisis anindustrial matter within the neaning of the Act. It

relates directly to the work of divers inthe enploy of enpl oyers covered by an award
of the Commi ssion. There is, of course, already sonme provision relating to safety
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inthe current Professional Divers Award. However, the Prince Henry Hospital is not
aparty tothe dispute, it cannot be made a respondent to an award nade i n settl enment
of the di spute and t herefore the Commi ssionis unable, by award prescription, to have
the Prince Henry Hospital establish and maintain a nmedical registry in the manner
sought by the PDAA

At the sane tine the material presented to the Comm ssion in these proceedi ngs has
established that there is considerable nmerit inthe proposal of the PDAA. Professor
Wllians and Dr Unsworth favour the establishment of a central nedical registry for
X-rays and nedi cal records of divers as a nmeans of detecting the di sease known as
asepti c bone necrosis and prevention of the di sease in divers. They indicated that
proper facilities were available at Prince Henry for keeping such a register. Dr
MacFar | ane agreed to the extent of keeping a register or record of | ong bone X-rays,
but was not so ent husi asti c about the practicability of keepi ng ot her nmedi cal records
of diversinacentral registry. They all agreedit was nost i nportant that thequality
of long bone X-rays be of a high standard and that it was possible to niss early
det ection of aseptic bone necrosis unless a high standard of X-ray was nai ntai ned.
Professor WIlianms suggested it was desirable for all radiology clinics taking X-
rays of the | ong bone to adopt standard techni ques and preferably those reconmended
by the British Medical Research Council which are used at Prince Henry Hospital

During t hese proceedi ngs M T Tayl or, appearing for a nunber of respondent enpl oyers,
sai d:

“I submit that an award i s not the docunment or the legislation or the | aw
t hat shoul d cover these aspects. | suggest that if thereis to be control,
then it should be done through appropriate |egislation nade by the
governnment of the day” (ref. transcript at page 153), and |l ater M R Tayl or,
appearing for other respondent enployers, said:

“We do therefore ask that you dism ss the application by the union which
seeks the formation of a central nedical registry inthe ageas of the award
but to give considerationto usingthe influence of the Comr ssi on wherever
possible to assist in the formation such a body under the appropriate
governnent authority.” (ref. transcript at page 176).

In my view the matters raised in this application are of such inmportance to both
enpl oyer s and enpl oyees engaged i n t he prof essi onal diving industry that they shoul d
be pursued at an industry |level and not only by one or other of the parties. The
parties are already agreed on the necessity to have a central registry for X-rays
of diversandif it be found to be practicable, | woul d suggest consi deration shoul d
al so be given to keeping their nmedical histories in the same manner, or at |east,
other alternative and effective means should be investigated. Wth this in mnd I
propose to arrange as early as possible for industry representatives (ie. fromboth
t he PDAA and enpl oyers) to discuss the matter with appropriate federal governnent
of ficers so that the PDAA proposal s can be consi dered and i nvesti gated by t he proper
authorities. The parties will be notified when such arrangenents have been nade.

The PDAA al so sought an order in respect of additional safety standards, divers | og
books, etc. (proposed clause 4), but as there is insufficient material before the
Commi ssi on on which to reach a conclusion at this point intinme, |eave is reserved
to the PDAA to present argunment on those matters when other outstanding issues in
the log of clainms are being considered.
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